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Chapter 2 
Overview of Creditors’ Rights & Duties 

Chapter Objectives:
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“Creditors have better memories than debtors.” 

 --Benjamin Franklin, Founding Father and Inventor 

 

  

 Identify the two pieces of Federal legislation that govern creditor collection practices 

outside of bankruptcy. 

 Identify creditor collection practices that are permitted or prohibited by law. 

 Name specific types of judicial debt collection. 

 List the collection practices a creditor can employ after obtaining a judgment. 

 Based on simple bankruptcy scenarios, determine if there is an interest in liquidating 

the assets of a debtor to pay unsecured creditors. 
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Terms 

citation to discover assets 

contempt of court 

cosigners 

due process 

equity 

exemption 

foreclosure 

garnishment 

jurisdiction 

lien 

liquidating assets 

personal property 

property of the bankruptcy 

estate 

real property 

replevin 

repossession

Introduction 

To understand bankruptcy, one needs to appreciate that bankruptcy 

involves both debtor relief and creditor debt collection.  What is creditor 

debt collection?  At its most basic, since the creditor is the entity to whom 

the debt is owed, the creditor has to collect that debt.  Creditors are 

supposed to seek debt collection consistent with the Fair Debt Collection 

Practices Act and the Federal Trade Commission’s (“FTC”) Credit 

Practices Rule.  Creditors must also be careful to comply with all relevant 

state and local collection laws and rules.  This chapter will focus on the 

Fair Debt Collection Practices Act and the FTC’s Credit Practices Rule. 

FTC Credit Practices Rule 

The FTC oversees creditor collection practices.  If a debtor 

borrows money, buys items on installment credit, or cosigns for another 

person’s debt, the debtor has some protection provided by the FTC’s 

Credit Practices Rule.  The Credit Practices Rule (hereafter referred to in 

this chapter as “the Rule”), which became effective March 1, 1985, applies 

to consumer credit contracts for any personal purpose, but not to the 

purchase and sale of real estate, bank credit cards, or business credit.  So 

the Rule is for things like personal loans at quick cash places, finance 

companies, and retail installment contracts.   

The Rule prohibits contract provisions that would require a debtor 

to agree in advance to give up the debtor’s right to notice of a court 

hearing, should the debtor be sued.  The point is that such contractual 

clauses would effectively deny a debtor due process.  Due process ensures 

notice and the right to be heard to any who are being accused of 

wrongdoing.   

Due Process – 

Notice and the right 
to be heard.  

FTC Credit 
Practices Rule – 

(Effective March 01, 
1985) Oversees 
creditor collection 
practices as they 
relate to consumer 
credit contracts for 
any personal 
purposes, except 
transactions for bank 
credit cards, 
business credit, or 
the purchase and 
sale of real estate. 
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The Rule prohibits contracts that would require a debtor to waive 

permitted state or federal statutory exemptions, whichever applies.  

Basically, an exemption is a sort of cushion or protection of a debtor’s 

equity in certain property, but only up to a certain amount.  Equity is that 

value a debtor has in property that is not encumbered, that a debtor does 

not owe money on.  When a creditor could otherwise take a debtor’s 

property to collect on a debt owed, a proper statutory exemption will 

protect the debtor’s property from the creditor’s efforts.  So if a debtor has 

a $2,400.00 vehicle that the debtor owes no money on, he has $2,400.00 

equity in that vehicle.  A creditor that has obtained a judgment against that 

debtor cannot take that vehicle in Illinois, because an Illinois debtor is 

entitled to up to a $2,400.00 vehicle exemption to protect it.   

That is just one of many possible statutory exemptions.  Even 

outside of bankruptcy, debtors are entitled to claim their permitted state or 

federal exemptions, whichever applies, to prevent creditors from attaching 

a lien to or taking debtors’ property up to the value of the debtors’ 

exemptions.  Exemptions are discussed in depth throughout this text.  The 

point of the Rule is that a creditor cannot compel a debtor to waive the 

exemptions that protect the debtor’s property, as a condition to making the 

loan.   

The Credit Practices Rule mandates that cosigners only cosign 

with open eyes.  Cosigners are debtors that each sign the same loan 

documents to agree to be responsible for the exact same debt.  When a 

creditor is hesitant to make a loan for a particular debtor, say debtor A, the 

creditor may agree to make the loan to debtor A, if debtor A can get a 

cosigner, debtor B, to agree to also be responsible for payback of the loan.  

While it is not accurate, many people believe that the cosigner, debtor B, 

is only responsible for the debt if debtor A, who got the benefit of the 

loan, does not pay.  The reality is that both the debtor and the cosigner are 

co-debtors and are, at all times, equally responsible to pay back the loan. 

That means the cosigner must be informed not only that he will be 

held responsible for paying the debt in the event the principal borrower 

does not pay, but the Rule requires that specific language in a specific 

notice be provided to a cosigner to be read and understood by the cosigner 

before signing as a cosigner.  Pursuant to the mandate by the FTC, the 

cosigner’s notice usually contains language something like: 

A cosigner is being asked to guarantee this debt.  That 

person must think carefully before he or she signs for the 

debtor.  If the borrower doesn’t pay the debt, you will have 

to.  Be sure you can afford to pay if you have to and that 

you want to accept this responsibility.  You may have to 

pay up to the full amount of the debt, if the borrower does 

Equity – That value 

a debtor has in 
property that is not 
encumbered, that a 
debtor does not owe 
money on. 

Cosigners – 

Debtors that each 
sign the same loan 
documents to agree 
to be responsible for 
the exact same debt. 
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not pay.  You may also have to pay late fees or collection 

costs, which increase this amount.  The creditor can collect 

this debt from you without first trying to collect from the 

borrower although some states prohibit collection from the 

cosigner without first trying to collect from the primary 

borrower. The creditor can use the same collection methods 

against the cosigner that can be used against the borrower, 

such as a lawsuit, or garnishing wages.  If this debt is ever 

in default, the fact may become a part of the cosigner’s 

credit record.  This notice is not the contract that makes you 

liable for the debt. 

Federal Trade Commission at: http://www.ftc.gov/bcp/conline/pubs/credit/cosign.shtm. 

This FTC notice above is not required when the cosigner also 

receives benefits from the contract.  If a father cosigns a loan for his 

daughter to purchase a vehicle, the FTC notice is required.  If, though, for 

example, a debtor and cosigner both buy property that each both use, from 

the proceeds of the loan, no notice is required.  In that scenario, the 

cosigner and the debtor each benefit from the contract. 

Pursuant to the Credit Practices Rule, a creditor is permitted to 

charge a late fee; however, it is illegal under the Rule for a creditor to 

charge a debtor late fees simply because a debtor has not yet paid a 

previously assessed late fee.  So if a debtor brings the debtor’s account 

current and stays current thereafter on the debtor’s regular monthly 

payments but fails to send in the assessed late fee with the debtor’s regular 

payment, the debtor cannot then be charged an additional late fee.   

Fair Debt Collection Practices Act 

The larger stick, the law that governs all credit collection, 

including those transactions not covered by the Creditor Practices Rule, is 

the Fair Debt Collection Practices Act.  So the Fair Debt Collection 

Practices Act does govern the purchase and sale of real estate, bank credit 

cards, and business credit. If a debtor ever has any question about whether 

or not a debt collector has crossed the line, this is the place to look for 

specific requirements and prohibitions.  A copy of the Fair Debt 

Collection Practices Act can be found in Appendix A of this text.   

The Fair Debt Collection Practices Act covers much, including  

how a creditor can go about contacting third parties to find out where the 

debtor is located.  For example, the creditor can call a debtor’s mother or 

next door neighbor, but may not state that a debtor owes a debt.  15 U.S.C. 

§ 804 (2006).  The creditor’s representative must identify himself.  Id.  He 

Fair Debt 
Collection 
Practices Act – 

(Originally enacted 
Sept 20, 1977; 
amended 1986, 
1996, 2006) Federal 
legislation with the 
purpose of 
eliminating abusive 
debt collection 
practices by debt 
collectors, insuring 
that those debt 
collectors who 
refrain from using 
abusive debt 
collection practices 
are not competitively 
disadvantaged, and 
promoting consistent 
State action to 
protect consumers 
against debt 
collection abuses. 
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may not communicate with any such person more than once.  Id.  If the 

debt collector knows or learns of the debtor’s location, the collector is 

thereafter prohibited from communicating with a third party in connection 

with the collection of any debt.  Id.  If the collector thereafter calls a 

neighbor in connection with the collection of any debt, that collector can 

be sanctioned for violating this statute.  

The Fair Debt Collection Practices Act prohibits a debt collector 

from contacting a debtor’s place of employment, if the debt collector 

knows or has reason to know that the debtor’s employer prohibits such 

communication.  15 U.S.C. § 805(a)(3) (2006).  So the creditor/collector 

calls the employer once in search of the debtor, and the employer or debtor 

tells the collector they may not call there ever again; if the collector does 

so anyway, continues to call the place of employment, that collector can 

be sanctioned for violating this statute.   Further, once a debt collector 

learns the debtor is represented by an attorney, that collector can never 

again contact that debtor but can only communicate with the debtor’s 

attorney.  15 U.S.C. § 804(6) (2006).   

The Fair Debt Collection Practices Act prohibits a debt collector 

from abusing debtors or those in the debtors’ immediate circle.  15 U.S.C. 

§ 806 (2006).  The debt collector may not harass them.  Id.  He may not 

threaten use of violence or harm to person or property or reputation.  Id.  

He may not use obscene or profane language.  Id.  If a debtor seeks the 

advice of an attorney, the attorney should advise the debtor client to keep a 

recording device handy at all times and to let the collector know from the 

get-go that they are being recorded.  Abuse has also been defined to 

include repeated or continuous telephone ringing to annoy the person 

contacted by the collector.  Id. 

The debt collector may not represent or imply that nonpayment of 

any debt will result in the arrest or imprisonment of any person or the 

seizure, garnishment, attachment, or sale of any property or wages of any 

person, unless such action is lawful and the debt collector or creditor 

intends to take such action.  15 U.S.C. § 807 (2006).  Debt collectors may 

not threaten to take action that cannot legally be taken.  Id.  They may not 

make false or misleading representations designed to disgrace the debtor.  

Id.  He may not threaten criminal prosecution to coerce a debtor to provide 

postdated checks, nor can the collector threaten to deposit already received 

post-dated checks prior to the date on the check.  15 U.S.C. § 808 (2006).  

A collector may not use unfair or unconscionable means to collect or 

attempt to collect any debt.  Id. 

The Fair Debt Collection Practices Act requires debt collectors to 

follow up on their first contact with debtors.  The collector must, within 

five days of the initial communication with a debtor, tender a written 
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notice containing a statement that if the consumer debtor notifies the debt 

collector in writing within 30 days that she disputes the debt or any part of 

it, the debt collector must obtain verification of the debt and mail a copy 

of such proof of the debt to the consumer debtor.  15 U.S.C. § 809 (2006).  

The debt collector must then cease collection activities until that 

information is tendered to the consumer debtor.  Id. 

Judicial Debt Collection 

Even though statutory restrictions exist, creditor collection actions 

persist and include things like telephone harassment, voluntary wage 

garnishments, and voluntary access to bank accounts.  Sometimes a 

creditor must resort to judicial debt collection through the court system to 

obtain a judgment entitling legally enforceable mechanisms for recovering 

debt from the debtor.  Judicial debt collection involves going into state 

court and obtaining a judgment for the debt due plus costs and fees when 

permitted.  The creditor can sue the debtor to collect a delinquent debt, if 

such lawsuit is proper, but the lawsuit may only be brought in the proper 

jurisdiction.  In its simplest terms, jurisdiction is the authority of a court 

to hear or rule on a cause of action.   

(a) Any debt collector who brings any legal action on a 

debt against any consumer shall— 

   (1) in the case of an action to enforce an interest in real 

property securing the consumer’s obligation, bring such 

action only in a judicial district or similar legal entity in 

which such real property is located; or 

   (2) in the case of an action not described in paragraph (1), 

bring such action only in the judicial district or similar legal 

entity— 

(A) in which such consumer signed the contract 

sued upon; or 

 

(B) in which such consumer resides at the 

commencement of the action. 

 

15 U.S.C. § 809 (2006). 

 

Obtaining a judgment on a delinquent debt is only one step 

towards collecting on the debt.  In order to actually get some money back, 

the judgment creditor will have to pursue one or more of a variety of 

subsequent collection activities.   

Jurisdiction – the 

authority of a court to 
hear and rule on a 
cause of action. 
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After obtaining a judgment, the judgment creditor can write a letter 

to the debtor, enclosing a copy of the judgment, and make a demand for 

payment.  Sometimes the debtor will make arrangements to pay on the 

judgment, and sometimes the debtor will not.  If the debtor does not pay 

the debt in full upon judgment, the debt will continue to accrue interest at 

a judgment rate of interest.  So if the jurisdiction in which the judgment 

was taken has a judgment interest of 9%, that judgment will continue to 

grow in interest at the rate of 9% per annum until the debt is paid in full. 

After obtaining a judgment, the judgment creditor may wish to 

seek to enforce its judgment by taking property back or taking property to 

sell or by a wage garnishment or a non-wage garnishment.  The judgment 

enables court-approved collection such as involuntary wage garnishments 

and garnishments of bank accounts.  A garnishment is a legal action 

taken by a creditor to satisfy its judgment against a debtor by taking 

possession of property or money in which the debtor has an interest but 

that is in the possession of, or owing to the debtor by, a third party.  

Black’s Law Dictionary 680 (6
th

 ed. 1990). 

There are voluntary wage garnishments and involuntary wage 

garnishments.  When a creditor is hesitant to grant a debtor a loan in the 

first place, for any number of reasons, a creditor might ultimately agree to 

make the loan, if the debtor voluntarily consents to a wage garnishment.  

Such a debtor would voluntarily sign a document stating that the creditor 

will have a right to garnish his wages, without first seeking litigation, in 

the event the debtor should fall behind on his loan payments.  

There is no prohibition against a debtor to agreeing in advance to 

provide a creditor with a voluntary wage garnishment in the event a debtor 

does not make his regular payments; however, because the permission to 

garnish wages is voluntary, a debtor can voluntarily cancel that permission 

at any time.  So when a debtor client comes into a lawyer’s office for a 

bankruptcy intake and tells the attorney a creditor is garnishing his wages, 

the paralegal or lawyer should determine whether or not it is the product 

of a voluntary or involuntary judicial wage garnishment.  A judicial wage 

garnishment is involuntary because it is compelled upon the debtor. 

If the wage garnishment is voluntary, the attorney may simply 

instruct the client to write a short letter rescinding or taking back the 

voluntary permission to garnish his wages.  A debtor that does not seek an 

attorney may not learn of his right to voluntarily rescind the permission for 

voluntary wage garnishment.  The debtor gave voluntary permission to 

garnish, and now he is voluntarily canceling that right.  The attorney 

should then explain to a debtor client that the creditor can only compel a 

wage garnishment through a court order, and for that, the creditor has to 

go into court and first get a judgment.   

Garnishment – A 

legal action taken by 
a creditor to satisfy 
its judgment against 
a debtor by taking 
possession of 
property or money in 
which the debtor has 
an interest but that is 
in the possession of, 
or owing to the 
debtor by, a third 
party.  Black’s Law 
Dictionary 680 (6

th
 ed. 

1990). 
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When a creditor obtains a judgment against a debtor for the debt 

due, the judgment creditor may ask the court to enter an order 

commanding a debtor’s employer to garnish the debtor’s wages pursuant 

to a statutory scheme.  When the employer is compelled to garnish the 

debtor’s wages by a court order, this is an involuntary wage garnishment.   

When there is an involuntary wage garnishment In Illinois, the 

creditor can garnish no more than 15% of a debtor’s adjusted gross wages.  

If there are many creditors at once seeking to garnish the wages, they must 

share no more than 15% of the debtor’s adjusted gross wages, normally 

each waiting in line for its turn to garnish.  Since the involuntary wage 

garnishment is pursuant to a court order, the debtor cannot stop the 

garnishment without a further order of court, as from the federal 

bankruptcy court.  If it is a court-ordered, involuntary wage garnishment, 

that wage garnishment can be stopped not by a voluntary request, but by 

filing a bankruptcy.  So, a debtor may then file a bankruptcy, and that 

bankruptcy could be used to stop any wage garnishment against the debtor 

and to provide a means of dealing with the debt owed to that and every 

other creditor.   

Another type of garnishment is a non-wage garnishment.  A 

judgment creditor can serve a summons with a copy of the judgment and a 

non-wage garnishment notice upon the debtor’s bank.  735 ILCS 5/12-

705.  The judgment creditor will seek to take money from the debtor’s 

bank account to satisfy the debt owed.  The debtor’s bank becomes a 

garnishee.  The judgment creditor will serve the bank as garnishee with an 

Affidavit for Garnishment Non-Wage form, a copy of the Garnishment 

Summons Non-Wage, a copy of the Non-Wage Garnishment Notice, and 

four copies of the Interrogatories to Garnishee form.   

While the amount of money that may be garnished from the 

debtor’s bank account is limited by federal and state law, as to the 

percentage that may be garnished by law and what may not be garnished 

pursuant to a debtor’s permitted statutory exemptions, the debtor’s bank 

will freeze the debtor’s bank account throughout the garnishment 

procedure.  So even if the debtor ultimately exempts a portion of what the 

bank must turn over to the debtor’s creditor, while the determination of 

what can and cannot ultimately be garnished from the account is being 

made, the debtor is harmed by his bank account being frozen, and the 

account may be frozen until further order of the court.  While frozen, any 

outstanding checks the debtor might have written on the account will not 

be paid by the bank.  Checks may bounce, and other payments the debtor 

thought he had paid by check may not be paid.    

There are some restrictions on the freezing of the debtor’s bank 

account.  For example, only an amount that is equal to the amount of the 

Lien – A charge 

against or interest in 
property to secure 
payment of a debt or 
performance of an 
obligation.   
11 U.S.C. § 101(37).   
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creditor’s judgment can be frozen.  Any amount in the debtor’s bank 

account that exceeds the judgment amount cannot be frozen.  Also, if the 

bank has actual knowledge that the funds in the debtor’s bank account are 

fully exempt, such as Social Security benefits that entirely fund that 

account, the bank cannot withhold the benefits funds from the judgment 

debtor’s bank account. 

A creditor might also obtain a judgment to proceed to enforce 

against a debtor in replevin or foreclosure of collateral.  When a creditor 

loans a debtor money, that creditor often retains a lien on collateral.  The 

collateral is often the property the debtor borrowed the money to purchase.  

A lien is a charge against or interest in property to secure payment of a 

debt or performance of an obligation.  11 U.S.C. § 101(37).  A creditor 

obtains a lien when a debtor borrows money to purchase a home or a 

vehicle or inventory for a business.  If the debtor fails to pay back the loan 

properly, the creditor has a right to take the debtor to court and sue for 

recovery of the property that was put up for collateral.   

Replevin is a judicial action whereby the creditor is entitled to 

repossession of personal property.  Black’s Law Dictionary 1299-1300 (6
th

 

ed. 1990).  Repossession is the act of recovering goods sold on credit or in 

installments when the buyer fails to pay for them.  Black’s Law Dictionary 

1301 (6
th

 ed. 1990).  Personal property is any property that is moveable. 

A foreclosure is a judicial action to terminate all rights of parties 

who borrowed money from the bank to purchase real estate, as opposed to 

personal property. Black’s Law Dictionary 646 (6
th

 ed. 1990).  It is also 

the procedure by which the creditor bank can force the sale of the debtor’s 

real estate in satisfaction of the mortgage debt.  Id.  Real property is land, 

and generally whatever is erected or growing upon or affixed to land. 

Black’s Law Dictionary 1218 (6
th

 ed. 1990). 

After obtaining a judgment, the creditor can file a memorandum of 

the judgment in the county recorder’s office, which effectively places a 

judicial lien on any real property that debtor owns or has an interest in 

which is located in that county.  You will have to check whatever 

jurisdiction you are practicing in to determine the proper place to file a 

judicial lien.  The benefit to creating a judicial lien on real property is 

rarely an immediate payback of the debt.  Rather, it creates an opportunity 

for the creditor to collect the debt in the future.  If the debtor wants to sell 

his property at some later date, no potential purchaser will want to take 

ownership of that property with a judicial lien against it.  As a result, the 

debt on the judicial lien would have to be satisfied in the sale in order for 

the deed to transfer to the new owner without the judicial lien following 

the real estate.   

Replevin – A judicial 

action whereby the 
creditor is entitled to 
repossession of 
personal property. 
Black’s Law Dictionary 
1299-1300 (6

th
 ed. 

1990). 

Foreclosure – A 

judicial action to 
terminate all rights of 
parties who 
borrowed money 
from the bank to 
purchase real estate; 
a procedure by 
which the creditor 
bank can force the 
sale of the debtor’s 
real estate in 
satisfaction of the 
mortgage debt.  
Black’s Law Dictionary 
646 (6

th
 ed. 1990). 

Personal Property 

– Any property that 
is moveable. 

Real Property – 
Land and generally 
whatever is erected 
or growing upon or 
affixed to land.  
Black’s Law Dictionary 
1218 (6

th
 ed. 1990). 

Repossession - the 

act of recovering 
goods sold on credit 
or in installments 
when the buyer fails 
to pay for them.  
Black’s Law Dictionary 
1301 (6

th
 ed. 1990). 
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A judgment creditor may file a memorandum of judgment in as 

many different jurisdictions as the debtor might now or at some future date 

be likely to own real estate.  In order to file in a jurisdiction other than the 

one in which the judgment was obtained, a foreign judgment must also be 

filed.  The filing of a memorandum of judgment or registering a foreign 

judgment from another state is a relatively simple procedure, and local 

rules and circuit court websites have forms and explanations for this 

process.   

A judgment creditor may wish to take one of these actions, but 

may have no actual knowledge of the extent or whereabouts of a debtor’s 

property.  In order to determine what property a debtor might own and the 

whereabouts of any valuable property a debtor might own, the creditor can 

move for a hearing on a citation to discover assets the debtor might have 

from which the creditor might enforce its judgment.  A citation to 

discover assets is a legal pleading a judgment creditor files compelling a 

judgment debtor to be examined by and answer the creditor's questions 

about income and property. 

In a citation to discover assets, a summons is issued to the debtor 

commanding the debtor to appear at the courthouse with certain 

documents or records.  The summons tells the debtor that if she does not 

appear, a body attachment will issue.  In layman’s terms, that means a 

warrant is issued for the arrest of the debtor who has not appeared.  It is 

therefore important to pay attention to a summons that accompanies a 

citation to discover assets, as it does not include a negative notice.  There 

are summonses which include a negative notice and those that do not.   

For example, when a complaint is filed to initiate a lawsuit, that 

complaint is served on the defendant with a summons, also, but this 

summons contains a negative notice.  A summons provides the defendant 

with due process, notice and the right to be heard.  A negative notice 

satisfies due process, but here is how it works.  The summons will inform 

the defendant of what she is being accused of, information about the court 

in which the lawsuit is brought, and a deadline for filing an answer or a 

response to the complaint that was filed against the defendant.  Due 

process includes the notice and the right to be heard; however, a right to 

be heard does not mean there must be a hearing that the defendant attends.  

Rather, in a negative notice, the defendant has a few choices.   

The defendant can file an answer to the complaint against her, if 

she feels she has grounds to contest the allegations made in the complaint.  

If the defendant files an answer to the complaint, the circuit clerk will 

notify the parties of a date and time at which the first of several hearings 

will be held.  In that case, the defendant is exercising her right to be heard 

by attending a hearing and telling her side of the story.  The original 

Citation to 
Discover Assets – 

a legal pleading a 
judgment creditor 
files compelling a 
judgment debtor to 
be examined by and 
answer the creditor's 
questions about 
income and property. 
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summons with the negative notice will provide a deadline in which that 

defendant can file her answer.  The defendant may have 30 days to file an 

answer.   

With the negative notice, the summons will instruct the defendant 

that she has 30 days to file an answer; however, if she chooses to not 

respond, she also has a right to not respond.  If the defendant chooses not 

to respond, not to file an answer, the summons instructs the defendant that 

a judgment will be taken against the defendant by default.  In that case, the 

defendant is exercising her right to be heard by choosing not to have a 

hearing.  That is the point of a negative notice, the choice, and the due 

process is satisfied with both the notice and the right to be heard. 

Why would a defendant ever voluntarily choose to not answer a 

complaint against her?  There are actually many good reasons.  For 

example, assume a complaint is filed against a debtor claiming that debtor 

owes money on a credit card that has grown at 28% interest with $35.00 

late fees and $35.00 over-limit fees, and the creditor has refused to work 

in any way with the debtor.  If the debtor files an answer to that complaint, 

the debtor would likely have to put money out and maybe even pay an 

attorney to go into court to argue a debt the debtor already knows she 

owes.  Then she would have to go into court and go through a hearing and 

ultimately lose.   

If the debtor chooses, though, to do nothing, to not file an answer, 

a judgment will be taken by default without the debtor having to expend 

any additional time or money.  Also, once that debt is reduced to a 

judgment, the interest on the debt is reduced to judgment interest, say 9%.  

That is 9% interest on the debt instead of the 28% the creditor had been 

getting before a judgment is entered.  In addition, the judgment would 

likely terminate the creditor’s right to continue to assess late fees and 

over-limit fees.  If the debtor was thereafter able to work out a monthly 

payment to pay back the debt on the judgment, the terms will be better for 

the debtor over the long term than if a judgment did not enter.  

What else?  If a debtor files an answer and shows up at the hearing 

with a definite losing case, the judge can at the hearing command or order 

the debtor to make certain regular payments.   If the debtor thereafter does 

not make those payments pursuant to the judge’s command, the debtor can 

be brought back into court on that order and held in contempt of court.  

Contempt of court includes any “act which is calculated to embarrass, 

hinder, or obstruct court in the administration of justice, or which is 

calculated to lessen its authority or its dignity.”  Black’s Law Dictionary 

319 (6
th

 ed. 1990).  The debtor in that case would either have to pay 

something that day or face a night or two in jail.  While we do not have 

debtor’s prisons in the United States, a debtor can still be jailed for 

Contempt of Court 

– “act which is 
calculated to 
embarrass, hinder, 
or obstruct court in 
the administration of 
justice, or which is 
calculated to lessen 
its authority or its 
dignity.”  Black’s Law 
Dictionary 319 (6

th
 ed. 

1990).   
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contempt of court.  If jailed, the debtor would have to pay a $100 or so in 

bail to get out, and that money would go, at least in part, to the creditor.   

By choosing a default judgment, the debtor is not in court to be 

commanded to do anything at that point in the proceedings that would give 

rise to contempt.  Rather, once the creditor has obtained a default 

judgment, that creditor must take the extra step of filing a citation to 

discover assets.  By not answering and not going on a hearing and forcing 

the creditor to thereafter seek a citation to discover assets, a debtor might 

also buy herself sufficient time to get a proper bankruptcy filed.  A debtor 

will want to look at a number of factors when making her choices, though, 

as, for instance, she might not want a judgment entered in the first place, 

which might put a judicial lien on her home. 

The summons that accompanies the citation to discover assets is of 

the second type, which does not contain a negative notice.  Instead, that 

summons states that if the debtor fails to appear, a body attachment will 

issue.  That means if the debtor fails to actually appear before the court as 

ordered, a warrant will issue for the debtor’s arrest.  The debtor has no 

choice but to appear. 

While we do not have body attachment police that search out 

debtors against whom body attachments issue, if the debtor should be 

stopped by a police officer for any reason, like for a traffic stop, for 

instance, the body attachment order will come up on the officer’s 

computer, and the debtor will be arrested.  There are any number of 

similar situations in which a debtor with might be picked up.  For instance, 

if a debtor is called for jury duty, the officers at the courthouse will run 

through the names called for jury duty; and if a name comes up on which a 

body attachment has issued, the officers will arrest the debtor when the 

debtor comes to serve on the jury.   

When A Bankruptcy Is Filed 

When a debtor files for bankruptcy relief, what creditors seek from 

the bankruptcy system is a definite and organized method to liquidate a 

debtor’s assets and to distribute monies derived from the liquidated assets 

to multiple creditors.  Assets are all of the things a debtor owns, things like 

houses and cars and furnishings and baseball cards and beanie babies.   

When a debtor files a bankruptcy, all of those assets become assets 

of the bankruptcy estate.  Property of the bankruptcy estate, then, 

includes “all legal or equitable interests of the debtor in property as of the 

commencement of the case.”  11 U.S.C. § 541(a).  All debtors get to keep 

many, if not all, of their assets, when they file bankruptcy.  Whether or not 

Property of the 
bankruptcy estate -  

“all legal or equitable 
interests of the debtor 
in property as of the 
commencement of the 
case.”  11 U.S.C. § 
541(a).   
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the debtor has any assets she can lose by filing a bankruptcy is determine 

by whether any of the debtor’s assets are unencumbered or not exempt.  

To understand these things, let’s look at what it means to liquidate assets, 

what it means when assets are encumbered, and what exempt assets are. 

When a debtor files a bankruptcy, a bankruptcy trustee is 

appointed to that debtor’s case.  One of the trustee’s jobs is to determine 

whether any of the debtor’s assets are capable of being liquidated.  

Liquidating assets means the trustee will sell certain of the debtor’s 

assets in order to convert the assets into cash.  The cash, received by the 

trustee from the sale or liquidation of unencumbered, non-exempt assets of 

the bankruptcy estate, is then distributed in an equitable way to the 

debtor’s creditors.  Bankruptcy provides a process, then, for creditors to, 

whenever possible, receive at least some amount, though often not all, of 

what is owed on their claims against the debtor.  However, there is only 

going to be money for the trustee to distribute for the benefit of creditors 

in a Chapter 7 bankruptcy, if the debtor’s bankruptcy estate has assets that 

are neither exempt nor encumbered.  What are assets that are exempt and 

assets that are encumbered? 

Most things people have, they own outright.  In other words, 

people own property that they do not owe any money on.  When a debtor 

owns property outright that nobody else has any interest in, property there 

is no debt against, that property is unencumbered.  When a debtor does 

owe money on personal property or real property, that property is 

encumbered by the debt or lien against it.  An encumbrance is a “claim, 

lien, charge, or liability” that attaches by another to a person’s legal or 

equitable interest in property.   Black’s Law Dictionary 527 (6
th

 ed. 1990).   

If a debtor has a vehicle the debtor is purchasing with a loan from a 

bank, for example, the vehicle is encumbered by a lien.  While the debtor 

is the owner of the vehicle, because the debtor purchased the vehicle with 

the funds loaned by the bank, the bank retains a lien against the vehicle as 

collateral for the loan made to the debtor; and the bank retains that lien 

until the debtor completely pays that loan off to the bank.  The debtor’s 

interest in that vehicle is encumbered by the bank’s lien against that 

vehicle.  Once the debtor pay off the vehicle loan, the lien is satisfied, and 

the debtor then owns the collateral outright with no lien or debt against it; 

the asset, the vehicle, becomes unencumbered.  Most assets are 

unencumbered. 

When a bankruptcy trustee is trying to decide whether or not to sell 

any of the debtor’s property of the bankruptcy estate, the trustee is seeking 

to determine whether after selling the property, money will be available 

from the sale to distribute to all of the debtor’s unsecured creditors.  

Liquidating assets 

– The act of the 
trustee selling 
certain of the 
debtor’s assets in 
order to convert the 
assets into cash. 

Encumbrance – a 

“claim, lien, charge, 
or liability” that 
attaches by another 
to a person’s legal or 
equitable interest in 
property.   Black’s 
Law Dictionary 527 (6

th
 

ed. 1990).   
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Therefore, the trustee wants to first determine whether or not an asset is 

encumbered.  Why would the trustee care if an asset is encumbered?   

If a bankruptcy trustee sells an asset of the bankruptcy estate to 

liquidate that asset, there is a definite order in which creditors get paid 

with that money.  If an asset is encumbered, the trustee would have a duty 

to first pay the secured creditor, the creditor holding the valid or perfected 

lien on that asset, with the proceeds of the sale of that property.  The 

trustee must pay that secured creditor before paying anyone else with that 

money.  So if by selling the asset, the only party to be paid with the sale 

proceeds is the secured creditor, there is no value to anyone else and no 

point for the bankruptcy trustee to waste her time even trying to liquidate 

the asset.  The creditor who is already secured by that collateral will 

already receive the value of that collateral either by the debtor paying the 

creditor directly or by the creditor itself selling the asset. 

Let’s say Eileen Dover purchases a new Toyota Prius by 

borrowing the money from Mountain Bank.  For many reasons, Ms. Dover 

files a Chapter 7 bankruptcy.  On the date of filing, the Prius’ value is 

$20,000.00, and the debt still owed to Mountain Bank is $22,000.00.  

Does this chapter 7 bankruptcy trustee have any reason to spend her time 

trying to sell the vehicle for the benefit Ms. Dover’s unsecured creditors?  

No.  Why not?   

If the trustee spends time and bankruptcy estate money to sell the 

Prius, at best she would receive $20,000.00, the current value.  Every 

dollar of the sale would have to be turned over to Mountain Bank.  There 

would be nothing else left over from the proceeds of the sale.  The sale of 

the vehicle by the bankruptcy trustee would help no unsecured creditor.  If 

the trustee does nothing, the debtor, Eileen Dover, if she chooses to keep 

the vehicle, will pay Mountain Bank as originally agreed to before the 

bankruptcy filing.  If Ms. Dover loses the vehicle in the bankruptcy filing, 

Mountain Bank will take the vehicle back and sell it itself.  There is no 

reason for the bankruptcy trustee to have anything to do with that 

encumbered vehicle.   

So the trustee is always going to want to determine if an asset is 

unencumbered.  If it is unencumbered, owned outright with no money 

owed against it, then any money the trustee gets after selling the asset may 

be available to distribute to the unsecured creditors.   

If Eileen Dover owned a $20,000.00 Prius when she filed her 

bankruptcy and owed nothing against it, owned it outright, the bankruptcy 

trustee would be very interested in that vehicle.  In that case, the 

bankruptcy trustee could sell it for its $20,000.00 value, and then the 

trustee would distribute the proceeds from the sale among Ms. Dover’s 
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various unsecured creditors.  The trustee would be very interested in any 

unencumbered assets a debtor might have, because the value in the asset is 

property of the bankruptcy estate. 

That is, unless the asset the trustee would otherwise want to sell is 

exempt.  Why would it matter if the asset is exempt?  Just what is an 

exemption?  An exemption is a statutory protection of assets.  Federal and 

State legislatures pass laws or statutes that are designed to protect up to a 

certain value or amount in all kinds of different assets.  The exemption is a 

cushion for equity a debtor has in assets, but only up to a certain amount. 

An exemption is a privilege allowed by law that permits a debtor to retain 

property up to a certain value, free from all liability to levy and free from 

sale on execution, attachment, or even bankruptcy.  Black’s Law 

Dictionary 571 (6
th

 ed. 1990).  For example, in Illinois, an individual can 

exempt equity in one vehicle up to $2,400.00.   

Assume Eileen Dover owns a Prius worth $20,000.00, but she only 

owes $18,000.00 to Mountain Bank who has the lien on that vehicle.  If a 

bankruptcy trustee sold the vehicle for $20,000.00, the Bank encumbering 

the vehicle would get the first $18,000.00, the amount of the value of the 

vehicle the debtor owes money on.  There is still $2,000.00 left over from 

the sale, and that is the equity in the vehicle.   

Without an exemption, that $2,000.00 would be available to other 

creditors; however, there is an exemption.  In Illinois, Ms. Dover can 

exempt up to $2,400.00 for that vehicle.  That is her cushion to protect up 

to that amount of equity in her vehicle.  As a result, Ms. Dover can use 

that exemption to protect the $2,000.00 equity in the vehicle.   

In practice, that means if a bankruptcy trustee were to spend the 

time and money selling that Prius, the trustee would have to first pay the 

Bank the $18,000.00 owed to it, and then the trustee would have to pay the 

remaining $2,000.00 over to the debtor, Eileen Dover.  That is right.  Even 

though the debtor just filed a bankruptcy, the debtor is by law entitled to 

the value of her exemption, even before the other creditors she owes 

money to.  Since that $2,000.00 equity is within the $2,400.00 exemption 

permitted for Ms. Dover’s vehicle, there would be nothing left over for 

other creditors, in this scenario, if the trustee were to look at liquidating 

the vehicle in Eileen Dover’s bankruptcy.  

So if Debtor Eileen Dover owns a home in Illinois worth 

$40,000.00 and Ms. Dover owes only $25,000.00 to Mountain Bank on 

the mortgage encumbering that home, how much equity does Ms. Dover 

have in that home?  Fifteen thousand dollars ($15,000.00).  Without an 

exemption, if Ms. Dover got into debt, a judgment creditor (or a trustee in 

bankruptcy) could force the sale of Ms. Dover’s home for the value, the 

Exemption – A 

privilege allowed by 
law that permits a 
debtor to retain 
property up to a 
certain value, free 
from all liability to 
levy and free from 
sale on execution, 
attachment, or even 
bankruptcy.  Black’s 
Law Dictionary 571 (6

th
 

ed. 1990). 
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$40,000.00.  Upon sale, the first $25,000 would be paid to Mountain Bank 

to satisfy its mortgage lien, and the judgment creditor (or trustee in 

bankruptcy) would take the remaining $15,000.00 equity.   

However, in Illinois, individuals are each entitled to a $15,000.00 

exemption in a homestead, the principal residence.  That exemption 

protects that equity for the homeowner up to $15,000.00, so that no 

creditor could touch equity up to $15,000.00.  For a married couple, that 

exemption is a $30,000.00 homestead exemption in Illinois, $15,000.00 

for each spouse. 

So in this example, the value of the asset is $40,000.00.  It is 

encumbered by Mountain Bank’s mortgage lien in the amount of 

$25,000.00.  While there is $15,000.00 equity, the equity is protected by 

the $15,000.00 exemption.  So in this case, the value of the property is 

encumbered by a lien, and the remaining equity is protected by an 

exemption.  When the bankruptcy trustee reviews this asset, she will 

determine there is no value to the bankruptcy estate in attempting to 

liquidate this asset, because there would be no money left from liquidating 

the asset to distribute to the unsecured creditors. 

That does not always happen, though.  In many cases, the value in 

a person’s assets are neither encumbered nor protected by exemptions.  

For example, a debtor might own rental real estate outright, with no debt 

against it, when a debtor files a bankruptcy.  There is no exemption in 

Illinois for non-residential real property.  If that debtor filed a chapter 7 

bankruptcy, the chapter 7 trustee would sell that property and use the 

proceeds of that sale to pay something to the debtor’s unsecured creditors.  

Bankruptcy, then, can involve the dissipation of non-exempt, 

unencumbered assets.  That means that if a debtor files bankruptcy, if all 

of the debtor’s assets are either encumbered or protected by exemptions, 

the debtor loses nothing in the bankruptcy filing.  However, if any of the 

debtor’s assets are valued beyond what the permitted exemptions are and 

are also not encumbered, then the trustee in a bankruptcy can liquidate, or 

take and sell, the non-exempt, unencumbered asset or property and use the 

proceeds of the sale to pay unsecured creditors.   

So a bankruptcy not only provides a debtor with the court-

approved relief we are all familiar with, wiping out large amounts of debt, 

but it also enables an organized court-approved dissipation of non-exempt, 

unencumbered assets for the benefit of creditors, where appropriate.  The 

Bankruptcy Code also provides protections against abuse of the system by 

debtors, including dischargeability questions addressed in Sections 523 

and 727 of the Bankruptcy Code.  We will carefully review what these 
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sections provide as well as other creditors’ rights and bankruptcy trustee 

powers throughout several chapters of this text. 

Chapter Summary Points 

Creditors have certain rights and duties both outside and inside of 

bankruptcy with regard to debt collection from debtors.  A bankruptcy not 

only provides a debtor with the court-approved relief we are all familiar 

with, wiping out large amounts of debt, but it also enables an organized 

court-approved dissipation of non-exempt, unencumbered assets for the 

benefit of creditors, where appropriate.   

 

Outside of bankruptcy, creditors are supposed to seek debt 

collection consistent with the Fair Debt Collection Practices Act, the 

Federal Trade Commission’s (“FTC”) Credit Practices Rule, and all 

relevant state and local collection laws and rules.  The Credit Practices 

Rule applies to consumer credit contracts for any personal purpose, but not 

to the purchase and sale of real estate, bank credit cards, or business credit.  

However, the Fair Debt Collection Practices Act covers all consumer 

transactions, including the purchase and sale of real estate, bank credit 

cards, and business credit. 

 

Sometimes a creditor must resort to judicial debt collection 

through the court system to obtain a judgment entitling legally enforceable 

mechanisms for recovering debt from the debtor.  Judicial debt collection 

involves going into state court and obtaining a judgment for the debt due 

plus costs and fees when permitted.   

 

When a debtor files for bankruptcy relief, what creditors seek from 

the bankruptcy system is a definite and organized method to liquidate a 

debtor’s assets and to distribute monies derived from the liquidated assets 

to multiple creditors.  Whether or not the debtor has any assets she can 

lose by filing a bankruptcy is determined by whether any of the debtor’s 

assets are unencumbered or not exempt.   

Questions 

1. Name the two pieces of federal legislation that govern creditor 

collection practices outside of bankruptcy. 

2. What is the purpose of the language required by the FTC Credit 

Practices Rule to appear in commercial  contracts specific to 

cosigners?   What is the exception to this requirement? 
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3. Name the types of judicial debt collections presented in the 

chapter. 

4. How does a voluntary wage garnishment differ from an 

involuntary wage garnishment? 

5. What is a significant difference between a summons with negative 

notice and summons without negative notice? 

6. List an advantage of not filing a response to a summons with 

negative notice.  

7. Name three collection actions a creditor might take after obtaining 

a judgment for collection. 

Critical Thinking Exercises 

1. For each of the following, indicate whether the activity is 

permitted or prohibited by either the FTC’s Credit Practices Rule 

and/or the Fair Debt Collection Practices Act. 

a. A consumer contract that would require a debtor to agree to 

give up the debtor’s right to notice of a court hearing in the 

event the debtor is sued. 

b. Creditors charging late fees on previously unpaid late fees. 

c. A lender requiring a debtor to agree in a loan agreement to 

a voluntary wage garnishment in the event that the debtor 

fails to repay the debt. 

d. Contracts that would require debtors to waive their 

permitted state or federal statutory exemptions. 

2. For each of the following scenarios, indicate which violates and 

which complies with the Fair Debt Collection Practices Act: 

a. A creditor has already contacted an employer in search of a 

debtor that works there, and on the first contact was 

informed not to call the employer again. Two weeks later, 

the same creditor contacts the employer looking for the 

debtor. 

b. A creditor, not knowing the whereabouts of the debtor,  

contacts the debtor’s neighbor and asks the neighbor if she 

knows how best to contact the debtor. 
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c. A creditor contacts the debtor regarding his delinquency 

making his car payments.  The debtor informs the creditor 

that all contact should be made through his attorney and 

provides the creditor with the name and contact information 

of his attorney.  The creditor mails a request to the 

attorney’s office the next day, documenting the past due 

debt and requesting payment.  

d. A creditor contacts the debtor’s neighbors and asks the 

neighbors if they know the whereabouts of the debtor.  

During the conversation, the creditor explains that he is 

trying to collect a debt for a bulk purchase of adult diapers. 

e. A creditor calls a debtor during dinner five times over a 

two-week period.  The initial contact is a simple request for 

payment for an overdue credit account.  During the last 

call, the creditor informs the debtor that he will call the 

police and have him arrested if he does not submit payment 

within 3 business days. 

3. Several years ago, Perry Winkle borrowed money from Sundance 

Bank to purchase a 2002 Dodge Caravan, and Sundance Bank took 

a properly perfected lien on the vehicle.  Due to substantial 

medical bills and credit card debt, Perry filed a chapter 7 

bankruptcy in the Southern District of Illinois where he is entitled 

to an exemption of $2,400.00 for a single vehicle.  On the date of 

the bankruptcy filing, the 2002 Dodge Caravan had a value of 

$8,000.00, and Perry still owed Sundance Bank $6,000.00.   

a. Will Perry’s chapter 7 bankruptcy trustee make an effort to 

sell Perry’s 2002 Dodge Caravan to liquidate the asset for 

the benefit of Perry’s unsecured creditors?  Explain your 

answer.   

b. How would the outcome change if Perry’s Dodge Caravan 

was unencumbered? Explain your answer. 

4. Perry Winkle, from question #3, owns a house valued at 

$80,000.00 encumbered by a mortgage from Cassidy Bank.  At the 

time of the bankruptcy filing, the debt still owed to Cassidy Bank 

is $50,000.00.  In Illinois, individuals are each entitled to a 

$15,000.00 exemption in a homestead, the principal residence.  For 

a married couple, each spouse is entitled to a $15,000.00 

homestead exemption. 
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a. What is the value of the equity that the debtor has in the 

property? 

b. Would the trustee have an interest in liquidating the 

property?  Explain your answer. 

c. Would the trustee’s interest in liquidating the property 

change if Perry were married?  Explain your answer. 

5. Find a newspaper, magazine, or internet article regarding a 

personal debt collection story, or provide a personal story of 

someone you know.  Describe the debt collection practices 

employed by the creditor(s) and why such collection practices have 

complied with or prohibited by the protections afforded the debtor. 


